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QUESTIONS PRESENTED 


The questions are: 

Whether action for declaratory judgment and coercive relief 
in respect of radio on street cars and buses contrary to law 
will lie in the circumstances of this case? 

Whether appellant and thousands of other persons may be 
forced to listen to unlawful radio on street cars and buses, 
while riding as captives thereon, by wrongful acts of the 
corporate appellees and willful refusal of a Federal agency to 
perform its plain duty? 

Whether the willful refusal of a Federal agency to perform 
its plain duty may be redressed by the courts? 

Whether appellant and thousands of others may be deprived 
of a remedy for injuries caused by wrongful acts of the 
corporate appellees and willful refusal of a Federal agency 
to perform its plain duty? 

Whether appellant and others may be deprived of civil 
rights, privileges, and immunities under laws of the United 
States, of due process of law, and of equal protection of law, 
by wrongful acts of the corporate appellees and willful refusal 
by a Federal agency to perform its plain duty? 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 11712 


Harry S. Barger, Appellant, 


v. 

Capital Transit Company, 
Capital Broadcasting Company, 
Washington Transit Radio, Inc., and 
Federal Communications Commission, 
Appellees. 


Appeal from Dismissal by the District Court of Appellant’s 
Complaint for Declaratory Judgment and Coercive Relief. 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 

The complaint (Appendix 1-9) alleges that radio is unlaw¬ 
fully operated on street cars and buses, with forced listening 
thereto by captive passengers thereon who have no other 
means of transportation, pursuant to a conspiracy between 
the corporate appellees, in violation of the Federal Communi¬ 
cations Act; that said programs and advertising are not in the 
“public convenience, interest, or necessity” as required by said 
Act, and serve to deprive appellant and thousands of other 
persons of civil rights under the Act, of equal protection of 
the law, of due process of law, and of rights, privileges, and 
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immunities under said Act and other laws of the United 
States; that it is the plain duty of appellee Federal Com¬ 
munications Commission to hear and determine the legality 
of said programs and advertising; that the Commission refuses 
to perform its said duty; that said programs and advertising, 
made possible only through inattention to duty by, if not 
with the connivance of, said Commission, constitute an abat¬ 
able nuisance. 

The motions to dismiss admitted the averments of the 
complaint, including those made on information and belief. 

The lower court had jurisdiction by declaratory judgment 
and coercive relief to determine and declare the “rights and 
other legal relations” of appellant and others under the fol¬ 
lowing statutes and rules: 

Act of June 25, 1948, c. 646 sec. 1, 62 Stat. 964; May 24, 
1949, c. 139 sec. Ill, 63 Stat. 105; 28 U.S.C. 2201. 

Rule 57, Federal Rules of Civil Procedure. 

28 U.S.C. 1343. 

Rules 9 (a), 20, and 23, Federal Rules of Civil Procedure. 

Jurisdiction in this court to review on appeal derives from 
the Act of June 25, 1948, c. 646 sec. 1, 62 Stat. 929, 28 U.S.C. 
1291. 


STATEMENT OF CASE 

This appeal is to review the dismissal of appellant’s com¬ 
plaint for declaratory judgment and coercive relief in respect 
of unlawful radio, and the forced listening thereto, on street 
cars and buses. 

The complaint alleges, in substance, that appellant sued as 
a citizen and resident of the District of Columbia (herein¬ 
after called the District) in proper person and on behalf of 
thousands of other such citizens having like grievances against 
appellees; that appellees Capital Transit Company (herein¬ 
after called Transit) and Capital Broadcasting Company 
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(hereinafter called Broadcasting) are District corporations; 

I that appellee Washington Transit Radio, Inc. (hereinafter 

called Transit Radio) is a Delaware corporation doing busi- 
- ness in the District; that appellee Federal Communications 
Commission (hereinafter called FCC) is a quasi-judicial body 
created by Congress to administer and enforce the Federal 
Communications Act (hereinafter called the Act) (App. 1-2, 
I-V); 

That FCC is empowered by the Act to license qualified 
applicants to operate radio stations in interstate commerce 
and in the District in the public convenience, interest, or 
necessity; to regulate such operation and to enforce said Act; 
that the Act and regulations made thereunder require such 
licensed stations to operate only with FCC-approved equip- 
{ ment, and licensees are required to do their own programming 
and are prohibited from delegating or abandoning their duties 
and responsibilities to any other person or concern. (App. 2, 
VII); 

That FCC licensed Broadcasting to operate radio station 
WWDC-FM in interstate commerce and in the District under 
the circumstances and with the duties and responsibilities 
aforesaid, and Broadcasting long has operated, and still oper¬ 
ates, said radio station under such license and various renewals 
thereof, but with numerous departures from, and violations 
of, the Act and regulations and of its duties and responsi¬ 
bilities (App. 3, IX) ; 

y That on or about February 26,1949, Transit, Transit Radio, 

and Broadcasting entered into an agreement whereby transit 
gave to Transit Radio exclusive permission to, and it did, 
install radio receivers in Transit’s street cars and buses for 
the reception and rebroadcast therein of radio programs and 
advertising of radio station WWDC-FM as the same were and 
r are purportedly programmed and broadcast by Broadcasting; 
that said programs are, in fact, those of Transit Radio and are 
broadcast to Transit’s captive passengers in street cars and 
buses, who are without other means of transportation, over 
radio receivers installed in such conveyances by Transit Radio 
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as aforesaid, rather than over FCC-approved equipment of 
Broadcasting (App. 2-5, VIII-X); 

That said exclusive agreement has been on file with, but 
not expressly approved by. FCC since on or about February 
26, 1949; that operation thereunder constitutes a delegation 
or abandonment by Broadcasting of its duties and responsi¬ 
bilities as licensee of FCC. and a use in said street cars and 
buses of other than FCC-approved equipment (App. 3-4, X); 

That such operation of radio programs and radio advertis¬ 
ing on street cars and buses is beyond the charter powers of 
both Transit and Broadcasting; they amount to a violation 
of the Act and regulations of FCC made pursuant thereto; 
they constitute an abatable nuisance; appellant and others 
are deprived of their right to listen or not to listen to radio; 
Broadcasting is not, therefore operating station WWDC-FM 
in the “public convenience, interest, or necessity.” and is put¬ 
ting radio to an unlawful use. as FCC well knows (App. 3. 7. 
8. 9. X. XIV, XV. and XVII); 

That Transit Radio holds itself out as able to assure a 
listening audience for its radio programs and radio advertising 
on street cars and buses (App. 4, 7. X and XIV); 

That said exclusive agreement provides that, if its substan¬ 
tial performance shall be prevented by any final order or 
decree of any court or governmental agency of competent 
jurisdiction, then the same shall terminate and the rights of 
the parties to it shall be determined and settled by an ac¬ 
counting of the transactions thereunder to the date of such 
termination (App. 4, X) ; 

That said radio on street cars and buses constitutes a con¬ 
spiracy to establish a nationwide commercial enterprise for 
private profit through the use. misuse, and abuse of radio 
station licenses issued by FCC, including the license issued 
to Broadcasting; that said conspiracy has been, and is. able 
to operate only through inattention to duty by. if not with 
connivance of. the FCC (App. 8, XVI); 

That FCC. though often requested, has refused to hear and 
determine numerous complaints against, and the legality of. 
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radio and the forced listening thereto on street cars and buses, 
and whether Broadcasting is operating radio station WWDC- 
FM in the “public convenience, interest, or necessity,” as is 
the plain duty of FCC to do (App. 4-6, XI-XII); 

That such radio on street cars and buses is not only viola¬ 
tive of the charter powers of both Transit and Broadcasting, 
but it is violative of civil rights accruing to appellant and 
thousands of other persons under the Act and regulations of 
FCC made pursuant thereto (App. 7-8, XIV-XV); that it 
operates to deprive appellant and others of civil rights under 
the Act, of rights, privileges, and immunities under other 
laws, of equal protection of the law, and of due process of law. 

STATUTES, RULES, AND REGULATIONS 

Powers and Duties of FCC: 

Act of June 19, 1934, c. 652 sec. 301, 48 Stat. 1081, Tit. 
47 U.S.C. 301—No radio station shall operate without 
a Federal license. 

Id., sec. 303—radio stations licensed “as public con¬ 
venience, interest or necessity” may require; FCC re¬ 
quired to prescribe nature of service to be rendered; regu¬ 
late kind of apparatus used; make regulations to carry 
out the Act; inspect all station installations; and inves¬ 
tigate to determine if act being obeyed. 

Id., sec. 309—licenses contain agreement that neither 
license nor grant shall be “assigned or otherwise trans¬ 
ferred.” 

Id., 309—License revocable for failure to operate as 
required by license or failure to observe authorized re¬ 
strictions. 

Id., as amended by Act of July 16, 1952, c. 879 sec 309 
(a), U.S.C. 309 (a)—authorizations granted by FCC 
without hearing may be protested within 30 days by “any 
party in interest.” 

Id., sec. 403 and 404—FCC has power, on its own mo¬ 
tion, to institute inquiry where complaint authorized; 
it may proceed as if complaint made, and make order; it 
is required to report its findings and conclusions. 

Id., sec. 20S—Any person may complain of anything 
done or omitted to be done by any common carrier, and 
FCC must act thereon. NOTE: True, a radio station is 
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not. strictly, a common carrier, but Congress may have 
meant that they be dealt with strictly, as they operate 
in interstate commerce. 

Remedies and Procedures: 

Act of June 25, 194S, c. 646 sec. 1, 62 Stat. 946; May 
24. 1949, c. 139 sec. Ill, 63 Stat. 105; 28 U.S.C. 2201,— 
prescribes remedy of declaratory judgment and coercive 
relief to determine the “rights and other legal relations” 
between parties to an actual controversy. 

Act of June 25, 1948, c. 646 sec. 1, 62 Stat. 932, 28 
U.S.C. 1343—provides remedy for protection of civil 
rights arising from any Act of Congress. 

Act of June 25, 1948, c. 646 sec. 1, 62 Stat. 930, 28 
U.S.C. 1331—provides S3.000 in civil actions. 

Reviser’s Note to sec. 1331—jurisdiction of Federal 
question not dependent upon amount in controversy. 

Act of June 25, 1948, c. 646 sec. 1, 62 Stat. 930, Tit. 
28 U.S.C. 1332—jurisdictional amount in diversity of 
citizenship cases; “States” includes Territories and Dis¬ 
trict of Columbia. 

Reviser’s Note to sec. 1332, supra —jurisdiction con¬ 
ferred by other sections not dependent upon diversity of 
citizenship. 

Rules of Court: 

Rule 1, Federal Rules of Civil Procedure—these rules 
in all suits of a civil nature “shall be construed to secure 
just, speedy, and inexpensive determination of every 
action.” 

Id., Rule 9 (a)—averment of capacity to sue or be sued 
in a representative capacity is necessary only to extent 
required to show jurisdiction; and issue in respect thereof 
must be raised “by specific negative averment.” with 
such “supporting particulars as are peculiarly within the 
pleader’s knowledge.” 

Id., Rule 20—all parties may join or be joined in one 
action where relief sought arises out of the same transac¬ 
tions, occurrences, or series of transactions or occurrences 
if any question of law or fact common to all will arise in 
the action; and judgment may go for or against one or 
more, or all, according to their respective liability. 

Id., Rule 23—if a class is too numerous to bring before 
the court, one or more may sue or be sued for all when 
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the character of the right to be enforced for or against 
the class is general, and there is a common question of 
law or fact affecting the several rights and a common 
relief is sought. 

Id., Rule 57—prescribes procedure for obtaining dec¬ 
laratory judgment “in accordance with these rules”; and 
provides that “The existence of another adequate remedy 
does not preclude a judgment for declaratory relief in 
cases where it is approproate.” Also, that a jury trial 
may be had, and such actions advanced for a “speedy 
hearing.” 

Note of Advisory Committee to Rule 57—states that 
“general ordinary or extraordinary legal remedies, 
whether regulated by statute or not, are not deemed 
special statutory proceedings” which may preclude 
declaratory judgment. NOTE: An appeal, then, from 
FCC seems not required as a condition precedent to 
declaratory judgment. 

STATEMENT OF POINTS 

1. FORCED LISTENING TO UNLAWFUL RADIO PRO¬ 
GRAMS AND RADIO ADVERTISING ON STREET 
CARS AND BUSES IS WRONGFULLY MADE POS¬ 
SIBLE BY A GOVERNMENTAL FUNCTION. 

The court below erred in holding that wrongful non¬ 
performance of a governmental function may not be re¬ 
dressed in action for declaratory judgment and coercive 
relief. 

2. DECLARATORY JUDGMENT AND COERCIVE RE¬ 
LIEF IS THE PROPER REMEDY. 

The court below erred in holding that declaratory judg¬ 
ment and coercive relief may not be invoked to redress 
wrongful failure of a quasi-judicial governmental agency 
to perform its plain duty. 

3. THE REMEDY DOES NOT DEPEND UPON JURIS¬ 
DICTIONAL AMOUNT. 

The court below was right in this respect; but appellees 
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will here renew their claim that such allegation is neces¬ 
sary. 

4. THE ACTION IS PROPERLY BROUGHT BY APPEL¬ 
LANT FOR HIMSELF AND OTHERS SIMILARLY 
AGGRIEVED. 

The court below erred in holding that declaratory judg¬ 
ment and coercive relief may not be invoked in a class 
action, where judgment may go as responsibility appears; 
and that such question may be raised on motion to dismiss. 

5. THE ULTRA VIRES ACTS AND CONSPIRATORIAL 
CONDUCT OF THE CORPORATE APPELLEES. 
ALONG WITH WRONGFUL REFUSAL OF A QUASI¬ 
JUDICIAL GOVERNMENTAL AGENCY TO PER¬ 
FORM ITS PLAIN DUTY, MAY BE ADJUDICATED 
HEREIN. 

Since remedies previously presented in form of manda¬ 
mus and quo warranto may now, under Federal Rules 
of Civil Procedure, be joined with others to do full justice 
to all parties and prevent multiplicity of actions, the court 
below erred in dismissing the complaint. 

6. WRONGFUL REFUSAL OF APPELLEE FEDERAL 
COMMUNICATIONS COMMISSION TO PERFORM 
ITS PLAIN DUTY IS CONTRARY TO ITS ACTIONS 
IN PRIOR SIMILAR CASES. 

The court below erred in holding that contrary actions 
by FCC in prior similar cases are not binding upon it in 
this case. 

7. FORCED LISTENING TO RADIO IN THE CIRCUM¬ 
STANCES OF THIS CASE CONSTITUTES AN ABAT¬ 
ABLE NUISANCE. 

The court below erred in holding that such forced listen¬ 
ing is not a nuisance that may be abated. 
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SUMMARY OF ARGUMENT 

In summary, appellant will argue that the motions to dis¬ 
miss should have been denied (all facts alleged being admitted 
by such motions) so that, on hearing, it could be determined 
whether unlawful radio on street cars and buses, and forced 
listening thereto, is made possible by the ultra vires acts and 
conspiratorial conduct of the corporate appellees and through 
inattention to duty by, if not with the connivance of, appellee 
Federal Communications Commission, the quasi-judicial 
agency created by Congress to license and regulate the use of 
radio. 

Such radio programs and radio advertising operate to 
deprive appellant and others of rights, privileges, and immu¬ 
nities under laws of the United States (including the Federal 
Communications Act), of due process of law, and of equal 
protection of the law. 

Action for declaratory judgment and coercive relief is 
proper where injuries result to one or more persons through 
the wrongful refusal of a governmental agency to perform its 
plain duty; such action may be maintained as a class action 
without the allegation of a monetary jurisdictional amount; 
and objection that a party is not within a class authorized to 
sue or be sued must be pleaded specially and may not be raised 
on motion to dismiss. 

Such action is proper where all interested parties, proper, I 
necessary, and indispensable, are present or represented before 
the court, so that the rights of all may be determined accord¬ 
ing to their responsibilities in respect of matters of fact and 
law common to all, and to avoid a multiplicity of suits. 

Refusal of appellee Federal Communications Commission 
to perform its plain duty in this case is contrary to its actions 
in prior similar cases involving questions of whether licensed 
radio stations were operating in the “public convenience, 
interest, or necessity,” as required by the Communications 
Act, and otherwise. • 

Radio on street cars and buses in the circumstances of this 1 
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case constitutes an abatable nuisance and may be dealt with 
herein as an incident to other relief prayed. 

Decree herein may be entered against any or all parties, 
proper, necessary, or indispensable, as their responsibility 
shall appear. 


ARGUMENT 

The FCC, a quasi-judicial body, is charged with these 
duties: To enforce the Federal Communications Act and its 
regulations; license radio stations to operate in the “public 
convenience, interest, or necessity”; investigate and deter¬ 
mine whether licensees comply with said Act, regulations, and 
lawfully-imposed restrictions; permit persons “in interest” to 
complain and be heard concerning non-compliance with said 
Act by licensees; revoke licenses for failure of licensees to 
comply with said Act, regulations, and restrictions. 

In Transit Riders Association v. United States, No. 11,574 
in this court, review was sought of FCC’s refusal to hear the 
Association’s complaint concerning radio on street cars and 
buses. There, the Attorney General filed a brief in which he 
“undertakes to explore the issues * * * but does not seek to 
urge either affirmance or reversal ” of FCC’s action. (Empha¬ 
sis added.) Of course, FCC’s conduct should be considered 
and its duty set at rest. 


I—Forced Listening to Radio on Street Cars and Buses Is 

Wrongfully Made Possible by a Governmental Function 

The FCC has repeatedly refused to hear and determine the 
legality of radio on street cars and buses; hence it may be 
said that forced listening thereto is caused by governmental 
action. The Government is without power to force radio 
listening anywhere, any time. The entire theory of radio 
legislation is that everybody shall be free to listen or not to 
listen. 

Wrongful refusal of a Federal agency to perform its plain 
duty affecting individual rights may be coerced by the courts 
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to the extent that the agency shall perform the duty, rightly 
or wrongly; and the coerced performance may yet be reviewed 
by the courts. 

Rule 81 (b), Federal Rules of Civil Procedure, abolishes 
mandamus but provides that relief previously available by 
mandamus “may be obtained by appropriate action * * # 
under the practice prescribed by these rules. ,, It requires the 
citation of no authority for the proposition that wrongful 
failure of a governmental agency to perform a plain duty 
may be redressed. 

Quo warranto to test corporate powers is authorized by 16 
D. C. Code 1603, 1605; but, since the Federal Rules of Civil 
Procedure have the force of law and supersede laws in conflict 
with them, it seems clear that ultra vires acts of corporations 
may be considered and determined by declaratory judgment 
and coercive relief “along with appropriate action” to compel 
performance of a ministerial duty, and as an incident to other 
relief sought, where all parties are present and represented 
and where judgment may go for or against any or all of them 
as their responsibility shall appear. 

In Collins et al v. Hardyman et al, 341 U. S. 651, plaintiffs 
sued for damages under 8 U.S.C. 47, alleging that defendants, 
by conspiracy and a staged brawl had interfered wuth plain¬ 
tiffs’ right to hold a meeting for discussion of the Marshall 
Plan for European relief. The district court, on motion, dis¬ 
missed; the Ninth Circuit reversed; and the Supreme Court 
in a split decision upheld the district court on the ground 
that, while Congress could have provided a remedy, it had 
not used apt language to do so; and that plaintiffs as citizens 
of California had a remedy under State law. 

Justices Burton, Black, and Douglas, dissenting, thought 
a Federal action existed and had been alleged under 8 U.S.C. 
47 (3), saying: “Congress certainly has the powrer to create 
a federal cause of action in favor of persons injured by private 
individuals, through the abridgment of federally created con¬ 
stitutional rights.” 

Here, appellant and others on behalf of whom he sued are 
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citizens not of any State, but of the District of Columbia. 
Surely, it will not here be contended, much less held, that he 
and they may be deprived of a remedy for the infringement 
of rights arising under general laws of the United States. 

II—Declaratory Judgment and Coercive Relief Is 
Proper Remedy 

Declaratory judgment, with or without coercive relief, is 
proper for the determination and settlement of the “rights 
and other legal relations” of parties to an actual controversy, 
such as here exists; and all parties plaintiff and defendant 
may be joined to avoid a multiplicity of suits. 

Ashwander v. Tennessee Valley Authority, 297 U. S. 28S. 
held declaratory judgment action proper by minority pre¬ 
ferred stockholders of Alabama Power Company to determine 
the validity of an agreement between the Company and 

T. V.A. a Federal agency, where the corporation refused to act. 
West Virginia Board of Education v. Burnette, 319 U. S. 

624. held declaratory judgment action proper to test the 
validity of a State act requiring public school students to 
salute the flag. 

Currin v. Wallace, 306 U. S. 1. held declaratory judgment 
proper to test the validity of the Federal Tobacco Inspection 
Act. 

See also Bradford v. City of Somerset, 13S F. (2d) 308: 
.Jones v. City of Opelika, Bowden v. City of Ft. Worth, and 
Johin v. State, 319 U. S. 103; Aetna Ins. Co. v. Haworth, 300 

U. S. 227; Sellers v. Johnson, 163 F. (2d) 877, cert. den. 332 
tJ. S. 851; National Hairdressers v. Phiad, 34 F. Supp. 264; 
Mills v. Board of Education, 30 F. Supp. 245; McDaniel v. 
Board of Pub. Instruction, 39 F. Supp. 638. 

Bank of America v. Douglas, et al, 105 F. (2d) 100, by this 
court, held declaratory judgment available to determine the 
validity of a Securities and Exchange Commission subpoena 
requiring a West Coast Bank to produce voluminous records 
before one of its examiners in Washington. D. C., and to pre¬ 
vent the SEC from making disclosures of the bank’s affairs. 


This court held the complaint stated a controversy within 
the declaratory judgment Act; that if junction alone had been 
prayed the case would have been different; that, since other 
relief was sought, the lower court had power to enter a de¬ 
claratory judgment; and that SEC’S subpoena powers had 
been abused. 

In Zelley v. Muehlback, 10 FRD. 62, D. C., Pa., Zelley, for 
himself and on behalf of others, sued Muehlback individually 
and as president of an association alleging conspiracy to pre¬ 
vent a third party from performing a contract with plaintiffs. 
Defendants’ motion to dismiss w'as denied. Judge Kirkpatrick 
holding the action maintainable under the Federal Rules of 
Civil Procedure. 

On motion to dismiss on ground complaint states no claim 
on which relief can be granted, the rule is: That complaint 
must be viewed in light most favorable to plaintiff; that all 
facts well pleaded are admitted by the motions, including 
facts alleged on information and belief; that it is a matter of 
whether a claim for relief does not appear, rather than of a 
claim being defectively stated; and that ^it appears from the 
complaint that evidence may be taken to support the claim, 
the motion must be denied. ( Carroll v. Morrison Hotel Co., 
149 F. (2d) 404; Gailbraith v. Trust Co., 134 F. (2) 569; Gar- 
butt v. Blanding Mines, 141 F. (2d) 679; Hedrick v. North 
American Co., 48 F. Supp. 410; U. S. v. Thurston County, 
54 F. Supp. 201, afd. 149 F. (2d) 485; Vogel Co. v. Marks 
Corp., 56 F. Supp. 779; French v. French Paper Co., 1 FRD. 
510; U. S. v. Ass’n American Railroads, 4 FRD. 510; Bowles 
v. Shirley, 60 F. Supp. 914. 

Employers’ Liability Assurance Co. v. Ryan, 109 F. (2d) 
690, construing Rule 57, Federal Rules of Civil Procedure, 
holds that declaratory judgment provides a remedy to chal¬ 
lenger of a right who. otherwise, would not have his challenge 
adjudicated until his adversary took the initiative; and that 
declaratory judgment “furnishes an additional remedy which 
is not to be denied the plaintiff because of the pendency of 
another suit, a concept which, as noted by us in Bliss Co. v. 
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Cold Metal Process Co., 102 F. (2d) 105, has been crystallized 
by the Rules of Civil Procedure, in Rule 57.” ( Aetna Casualty 
Co. v. Quarles, 92 F. (2d) 321; Chase Bank v. Citizens’ Cos. 
Co., 113 F. (2) 217; Lances et al v. Letz, 115 F. (2d) 916; 
Maryland Casualty v. Pac. Coed & Oil Co., 312 U. S. 270. 

Ill—The Remedy Does Not Depend Upon Jurisdictional 

Amount 

Injuries caused by infringement of private rights arising 
under laws of the United States are not measurable in dollars 
and cents; hence allegation of a jurisdictional amount is un¬ 
necessary. 

Declaratory judgment is created as a remedy that is “cumu¬ 
lative but not exclusive or extraordinary.” It is additional 
to, and in aid of, other remedies. (Note of Advisory Com¬ 
mittee to Rule 57. Federal Rules of Civil Procedure.) 

Part 6, Ch. 151, 2S U.S.C. 2201, shows that declaratory 
judgment is under the heading “Particular Proceedings,” and 
now ranks with habeas corpus, injunction, and the like, which 
formerly rated as extraordinary remedies. 

Allegation of jurisdictional amount is necessary only in 
cases where rights are measurable in money; and, in all other 
instances, including declaratory judgment, such allegation is 
unnecessary. (See 28 U.S.C. 1331, 1332. and Reviser’s Notes 
thereto. 

Ashwander v. Tennessee Valley Authority, supra, held it 
unnecessary to allege jurisdictional amount in declaratory 
judgment action. The court said: “While their stock holdings 
are small [minority preferred stockholders] they have a real 
interest and there is no question that the suit was brought in 
good faith. If otherwise entitled, they should not be denied 
the relief which would be accorded to one who owns more 
shares.” To require allegation and proof of jurisdictional sum 
w'ould operate to deny declaratory relief to some and grant 
it to others—something Congress never intended. The lower 
court was right on this, but appellees have said they will 
reargue the question here. 
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IV—The Action Is Properly Brought by Appellant for 
Himself and Others Similarly Aggrieved 

Appellant and thousands of other persons are similarly situ¬ 
ated and aggrieved by unlawful radio on street cars and buses; 
the grievance arises from the same transactions or occurrences 
or series of transactions or occurrences; questions of fact and 
law common to all will arise in the proceeding; a common 
remedy may be applied; hence the remedy is proper as a class 
action by and against all parties. (Rules 9 (a) 20 and 23, 
Federal Rules of Civil Procedure.) 

At any rate, the question of capacity of one or more to sue 
or be sued as a class can be raised only by ‘‘specific negative 
averment,” with such “supporting particulars as are peculiarly 
within the pleaders knowledge.” It is not available on motion 
to dismiss. 

Weeks v. Bareco Oil Co., 125 F. (2d) 84, holds that the 
“Class action practice is intended to prevent permitting de¬ 
fendants to contest liability with each claimant in a single, 
separate action thereby giving defendants an advantage which 
wdll be equivalent to closing the door of justice to all claim¬ 
ants”; and that the Federal rule authorizing class actions 
should be construed to permit a class action “where several 
persons jointly act to the injury of many persons so numerous 
that their voluntary, unanimously joining in an action is con- 
cededly improbable or impracticable, and under such circum¬ 
stances injured parties who are so minded may present their 
grievances to a court on behalf of all, and remaining members 
of the class may join as they see fit.” 

Kainz v. Anhexiser-Busch, 194 F. (2d) 737, holds that the 
thought back of the rule creating a class action “is that its 
recognition will avoid a multiplicity of suits.” Knowles v. 
War Damage Corp., 171 F. (2d) 14, cert. den. 336 U. S. 914. 
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V—The Ultra Vires Acts and Conspiratorial Conduct of the 
Corporate Appellees, Together With the Wrongful Refusal 
of Appellee Federal Communications Commission To 
Perform Its Plain Duty, May Be Adjudicated Herein 

Capital Transit is chartered to carry passengers, not to 
engage in the radio business. Capital Broadcasting is 
chartered, as a licensee of FCC, to operate its licensed station 
in the “public convenience, interest, or necessity” in keeping 
with the Federal Communications Act and lawful regulations 
thereunder, not to put Capital Transit or any other concern in 
the radio business. 

Since radio is on street cars and buses pursuant to conspiracy 
of the corporate appellees, a conspiracy which operates only 
because of inattention to duty by, if not with the connivance 
of, appellee Federal Communications Commission, the remedy 
sought is proper and adequate. 

Prior to the new Rules of Federal Civil Procedure, suits 
for mandamus and quo warranto were available, respectively, 
to deal with (a) a governmental agency wrongfully refusing 
to perform a plain duty, or (b) the abuse of corporate charter 
powers. Clearly, they may now be incorporated in actions 
for declaratory judgment and coercive relief. 

Joint Anti-Fascist Refugee Committee v. McGrath , 341 
U. S. 123, holds that action for declaratory judgment and 
coercive relief to compel the Attorney General to remove 
certain names from his list of Communists prepared pursuant 
to Executive Order 9835 was proper; and that, since a motion 
to dismiss admitted the averments of the complaint it was 
error to grant such motion, the court saying, in part: 
“Whether the complaining organizations are in fact Commu¬ 
nistic or whether the Attorney General possesses information 
from which he could reasonably find them to be so must 
await determination by the District court on remand.” 
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VI—Refusal by Appellee Federal Communications Commission 
To Perform Its Plain Duty Is Contrary to Its Actions in 
Prior Similar Cases 

Numerous cases show that the courts have repeatedly up¬ 
held the FCC in contrary actions taken in prior similar cases. 

In Trinity M. E. Church v. Federal Communications Com¬ 
mission, 62 F. (2d) 850 (December, 1932), cert. den. 228 U. S. 
599, a radio station owner seeking renewal of his license was 
found by the FCC to have used the station to attack the 
Catholic Church; make unfavorable comments about Jew’s; 
attempt to obstruct justice; and his programs were sensa¬ 
tional rather than instructive. Numerous citizens protested 
renewal; one George Lyon was permitted to intervene; much 
testimony was taken, and argument was had. The FCC 
denied renewal on the ground the station was not operating 
in the “public convenience, interest, or necessity”; and this 
court upheld that action. 

On the application of New York News Syndicate for an 
FM license, FCC permitted the American Jewish Congress to 
intervene in opposition to the application; to present and 
examine expert witnesses; to cross-examine others; and. in 
general, to oppose the application, which was denied. (Joint 
App. in No. 11574 in this court, p. 15.) 

In Churchill Tabernacle v. Federal Communications Com¬ 
mission, 160 F. (2d) 244, intervention was permitted on a 
renewal application. There, between 1931 and 1942, the 
licensee operated under a questionable agreement which FCC 
specifically approved. On application in 1942, FCC refused 
renewal on the ground that the agreement amounted to an 
abandonment by the licensee of its duties and responsibilities, 
and that the station was not operating in the “public con¬ 
venience, interest, or necessity.” Here, the FCC has never 
approved the agreement of February 26, 1949, although it has 
been in its files more than three years. This court upheld 
that action of the FCC. 

WOKO, Inc. v. Federal Communications Commission, 329 
U. S. 223, is in point. There, FCC denied license renewal 



because of misrepresentation to it concerning ownership of 
the licensee’s capital stock. This court reversed the FCC, 
and was in turn reversed by the Supreme Court which held 
that the FCC was the final judge of the matter; that -while 
claim was there made that denial of renewal would work 
hardship upon innocent stockholders, the courts could not 
allow “a hard case” to make ‘‘bad law.” (Doubtless the same 
claim will be asserted if and when radio is ordered from street 
cars and buses; but the parties to the 1949 agreement clearly 
recognized its probable illegality when they provided therein 
for the eventuality that some court or governmental agency 
might hold the agreement invalid.) 

University of Georgia v. Carroll, 338 U. S. 586, holds that 
the FCC had power, as a condition precedent to renewal of a 
radio license, to require applicant for renewal to cancel a 
contract with a third party which prevented the FCC from 
finding that the station was operating in the “public con¬ 
venience, interest, or necessity.” 

See also Sproul v. FCC, 54 F. (2d) 444; Beebe v. FCC, 59 
F. (2d) S79; Brahy v. FCC, 59 F. (2d) 879; KFB Broadcast¬ 
ing Co. v. FCC, 47 F. (2d) 670; FCC v. Nat’l Broadcasting 
Co., 319 U. S. 87. In the latter case FCC had refused inter¬ 
vention, but permitted applicant therefor to appear, make 
argument, and file briefs. The Supreme Court said that was 
not a substitute for intervention. 

VII—Forced Listening to Radio on Street Cars and Buses 
Under the Circumstances of This Case Constitutes an 
Abatable Nuisance 

Radio programs and radio advertising on street cars and 
buses, under the circumstances of this case constitute a nuis¬ 
ance which the court can, and should abate. The nuisance 
arises from wrongful refusal of FCC to perform its plain duty; 
and. while radio is not per se a nuisance, it may become one 
when it is put to an unlawful use. 

Weber v. Mann, 42 SW (2nd) 492 (Tex. Civ. App.) holds 
that radio is not a nuisance per se, and the fact that it was 
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operated as a nuisance at a root beer stand did not warrant 
its absolute prohibition. That, of course, involved operation 
of a private radio receiver, not by several concerns in viola¬ 
tion of the Federal Communications Act. 

This case falls within the principles of the sound amplifier 
cases. 

Clinic and Hospital v. McConnell, 236 SW (2d) 384, 23 
ALR (2d) 1278, enjoined the use of a loudspeaker by a music 
store to the injury of a hospital in the same locality. 

Stodder v. Rosen Talking Mach. Co., 241 Mass. 245, 22 
ALR 1197, enjoined the use of a phonograph loudspeaker for 
advertising purposes where it interfered with the use and 
enjoyment of other premises in the vicinity. 

Kovacs v. Cooper, 336 U. S. 77, upheld conviction under 
an ordnance prohibiting the operation on city streets of sound 
amplifiers emitting loud and raucuous noises, as against claim 
of indefiniteness of the ordnance. 

Sola v. New York, 334 U. S. 558, reversed conviction of one 
operating sound amplifiers in a public place without permis¬ 
sion of the chief of police, only because the ordnance set no 
standards to govern that officiars action. 


CONCLUSION 

The decision of the court below should be reversed and the 
case remanded for further proceedings on answers to the com¬ 
plaint by appellees. 

Respectfully submitted, 

Harry S. Barger, Appellant, 
in proper person. 

318 Shoreham Bldg. 
Washington, D. C. 

Of Counsel: 

Thomas H. Reavis, 

Chevy Chase, Md. 
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1 COMPLAINT FOR DECLARATORY JUDGMENT 

AND INJUNCTION 

L 

Harry S. Barger, a citizen and resident of the District of 
Columbia, in proper person and on behalf of thousands of 
citizens of said District similarly situated and having like 
grievances against the defendants, brings this action and for 
grounds hereof alleges: 

II. 

The defendant Capital Transit Company is a corporation 
created, organized, existing, and doing business in the District 
of Columbia, in part under a Joint Resolution of Congress 
and other Acts of Congress, and in part under a charter ap¬ 
proved and recorded under the Code of Laws for the District 
of Columbia pertaining to, and governing, the formation and 
existence of corporations therein. 


in. 

The defendant Capital Broadcasting Company is a cor¬ 
poration organized and existing under the laws of the District 
of Columbia and, as such, it is engaged in business in said 
District, as will more fully hereinafter appear. 


IV. 

The defendant Washington Transit Radio, Inc., is a Dela¬ 
ware corporation and, as such, is engaged in business in the 
District of Columbia, as will more fully hereinafter appear. 


V. 
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The defendant Federal Communications Commission 
is an agency created by Congress for the enforcement 
and administration of the Federal Communications 
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Act and all amendments thereto, as will more fully herein¬ 
after appear. 


VL 

The charter of the defendant Capital Transit Company 
empowers it to engage in the transportation of passengers by 
street railway or buses within the District of Columbia and 
adjacent states; and no other or further powers, except such 
as may be necessarily incident to said main power, is con¬ 
ferred by said charter or law upon it. 


vn. 


The Federal Communications Act of 1934. as amended, 
authorized the Federal Communications Commission, a quasi¬ 
judicial body created by Congress to enforce and administer 
said Act and all amendments thereto, to issue licenses to 
qualified applicants to operate radio stations in interstate 
commerce in the public interest, convenience, or necessity, 
under the terms of, and in keeping with, said Act, as amended, 
and under lawful regulations of said Commission; and said 
Act, as amended, and said lawful regulations, require that 
radio stations so licensed shall be constructed and equipped 
under Commission approval; and that licensees thereof shall 
prepare their own programs for reception by the general 
public or such numbers thereof as shall elect to listen thereto, 
and shall broadcast the programs so prepared only over and 
through the use of Commission-approved equipment, with¬ 
out the transfer, assignment, or abandonment of any of such 
duties to any other person or concern. 


vin. 


In or about 1940 the Federal Communications Commission 
licensed the defendant Capital Broadcasting Company, a 
District of Columbia corporation, to operate radio station 
WWDC-FM in the public interest, convenience, or necessity, 
as required by said Communications Act of 1934, as amended, 


and by the lawful regulations of the defendant Federal Com¬ 
munications Commission, and on the lawful conditions im¬ 
posed that said licensee should, and would, use only 
3 Commission-approved equipment, would prepare and 
broadcast its own programs suitable to the needs of 
the general listening public, and would not transfer, assign, 
or abandon its said duties, or any of them, to any other per¬ 
son or concern, without the consent or approval of the de¬ 
fendant Federal Communications Commission first hand 
obtained. 


Purporting to act under said license and numerous renewals 
thereof granted by the defendant Federal Communications 
Commission, the defendant Capital Broadcasting Company, 
licensee as aforesaid, has continuously operated, and still does 
operate, said radio station WWDC-FM, but with numerous 
departures from, and violations and abandonment of. its 
duties and responsibilities, as herein alleged, without express 
permission, consent, or approval of the defendant Federal 
Communications Commission, as will more fully hereinafter 
appear. 

X. 

On or about February 26, 1949, the defendant Capital 
Broadcasting Company, licensee of said radio station WWDC- 
FM, made and entered into an agreement with the defendant 
Washington Transit Radio, Inc., a Delaware corporation, 
purportedly licensed to do, and doing, business in the District 
of Columbia under authority of the Government of the Dis¬ 
trict of Columbia, whereby the defendant Capital Broadcast¬ 
ing Company undertook, promised, and agreed that it would 
broadcast over its licensed radio station WWDC-FM between 
the hours of 7:00 AM and 7:00 PM, daily except Sundays, 
such radio programs (including radio advertising) as. in the 
judgment of the defendant Washington Transit Radio. Inc., 
would be suitable for reception on street cars and buses owned 
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and operated by the defendant Capital Transit Company, 
such broadcasts and reception to be accomplished through the 
use of radio receivers and other equipment furnished and 
installed in such street cars and buses by the defendant Wash¬ 
ington Transit Radio. Inc., under exclusive permission granted 
it by the defendant Capital Transit Company; and since 
February 26, 1949, the hours during which such pro- 
4 grams and advertising are heard in the street cars and 
buses of the defendant Capital Transit Company have 
been extended from 7:00 AM to 10:00 PM. daily except Sun¬ 
days. Said agreement of February 26, 1949, recites exclusive 
permission of the defendant Capital Transit Company to the 
defendant Washington Transit Radio. Inc., to install and 
maintain radio receiving equipment in the street cars and 
buses of the defendant Capital Transit Company; and it pro¬ 
vides that said agreement may be canceled if its substantial 
performance is prevented by final order or decree of any court 
or governmental agency having jurisdiction so to do, and, in 
the event of such cancellation, the rights of the parties thereto 
shall be limited to an accounting between them of transac¬ 
tions had prior thereto under such agreement. 

Plaintiff is informed and believes that said agreement of 
February 26, 1949. constitutes an abandonment by the de¬ 
fendant Capital Broadcasting Company of its powers and 
duties under the license issued to it, as aforesaid, by the de¬ 
fendant Federal Communications Commission; and that, in 
its operations under said February 26, 1949, agreement, the 
defendant Washington Transit Radio, Inc., has advertised and 
held itself out as being able to assure a listening audience for 
the radio programs and radio advertising in the street cars 
and buses of the defendant Capital Transit Company. 


XI. 

During the two or three years last past numerous protests 
and complaints against such radio programs and radio adver¬ 
tising in street cars and buses owned and operated by the 
defendant Capital Transit Company have been made, without 



avail, to the defendant Capital Transit Company and the 
defendant Federal Communications Commission; and, on 
August 21. 1952, the defendant Federal Communications 
Commission refused to permit intervention by the Transit 
Riders Association and declined to hear its protest against 
such radio programs and radio advertising in the street cars 
and buses of the defendant Capital Transit Company, and, 
in connection with that action of said Commission, Commis¬ 
sioner Webster, a member thereof, filed the following 
5 dissenting opinion: 

“It is my opinion that the protestant’s interest in this 
case is sufficiently legitimate to make it a ‘party in inter¬ 
est’ as contemplated by section 309 (c) of the Communi¬ 
cations Act. And. being a ‘party in interest,’ I think this 
Association, as well as the FM interests and the general 
public is entitled to know, among other things, whether 
transitcasting is broadcasting or point to point communi¬ 
cations and whether such operation is in the public inter¬ 
est, or is being carried on solely for the purpose of fur¬ 
thering the private interests of the operator. Moreover, 
a serious question which should be determined is whether 
or not the ‘Beep’ operation, which makes transitcasting 
possible, involved the transmission of an unauthorized 
signal in the broadcast band. 

“The Commission was not engaging in an idle gesture 
when Capital Broadcasting Company, licensee of Station 
WWDC-FM, was placed on temporary license approxi¬ 
mately two years ago. That step w*as taken only after 
long and serious discussion of the transitcasting problem. 
During the many months which have elapsed since this 
action was taken no study has been made of the matter 
and no hearing held. And now, without explanation of 
its inaction in this regard over a period of two years, the 
Commission has granted a regular renewal of license to 
Station WWDC-FM. whereby ‘washing out’ the issues 
in question. 

“I am not without sympathy for the position in which 
that station found itself, and, conceivably, after a study 
and hearing on the subject, I might either join the major¬ 
ity in deciding that the license should be renewed, or vote 
to authorize the ‘Beep’ operation if necessary and insti¬ 
tute rulemaking proceedings which would permit the 



station to engage in point-to-point communication if it 
was determined that this is the true nature of the opera¬ 
tion in question. However, it is my thought that, before 
the Commission can properly take any position with 
respect to transitcasting, a detailed study thereof is 
mandatory. 

“Accordingly, I feel compelled to express this opinion 
that the Commission erred in the manner in which this 
matter w r as handled and in denying the protestant the 
right to be heard in connection therewith.” 


On October 23, 1952, the defendant Federal Communica¬ 
tions Commission refused to entertain, and dismissed without 
hearing, applications by this plaintiff and one Henry Stratton 
for leave to intervene and be heard in opposition to radio pro¬ 
grams and radio advertising in the street cars and buses of the 
defendant Capital Transit Company, as appears from the 
following “Public Notice” issued on that date: 

“The Commission dismissed petitions of Harry S. 
Barger and Henry Stratton, Washington, D. C., seeking 
permission to intervene or join in the petition if the 
Transit Riders Association, Inc., which protested the 
grant without hearing on July 11, 1952, of the renewal 
application of WWDC-FM, Washington, D. C., because 
these petitions were not filed within the 30 day limit pre¬ 
scribed by section 309 (c) of the rules; also because the 
Commission dismissed the Transit Riders Association’s 
protest on August 21, 1952.” (PUBLIC NOTICE 82348, 
October 23, 1952.) 

6 Plaintiff is informed and believes that said actions 

by the defendant Federal Communications Commission 
are in conflict with, and contrary to, actions previously taken 
by it in similar cases wherein such prior actions of the de¬ 
fendant Federal Communications Commission were upheld by 
courts of competent jurisdiction; and that said actions are 
contrary to the Federal Communications Act, as amended, 
and violative of said Commission’s own lawful regulations 
made pursuant to such Act. 
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xrn. 

Other unsuccessful attempts have been made by numerous 
persons and organizations in the form of petitions to, and 
demands upon, the Public Utilities Commission in and for 
the District of Columbia, protesting the broadcasting of radio 
programs and radio advertising on the street cars and buses 
of the defendant Capital Transit Company, but the ultra vires 
nature of said defendant’s acts and conduct in that regard 
were neither considered by nor passed upon by said Public 
Utilities Commission which, after a pretended hearing solely 
to determine whether such programs and advertising mili¬ 
tated against the safe operation of said street cars and buses, 
dismissed its pretended investigation (which had been insti¬ 
tuted on its own motion) without acting thereon; and, on 
information and belief, it is here alleged that said Public Utili¬ 
ties Commission was utterly without authority, and it did 
not attempt, to decide any questions or matters affecting the 
violation of the defendant Capital Transit Company of its 
charter duties and powers; and that said Public Utilities 
Commission had no jurisdiction or power to determine the 
validity of the agreements between the defendants Capital 
Transit Company, Capital Broadcasting Company, and Wash¬ 
ington Transit Radio, Inc., as said agreements are herein 
mentioned and described. 


XIV. 

Plaintiff is informed and believes and therefore alleges that, 
since the charter of the defendant Capital Transit Company 
limits its powers and duties to the transportation of passen¬ 
gers in its street cars and buses, the broadcasting of radio 
programs and radio advertising therein, for a large an- 
7 nual consideration, in the circumstances and manner 
herein alleged, constitutes an ultra vires act and prac¬ 
tice, infringes upon and violates the rights of passengers on 
said defendant’s street cars and buses, and deprives them of 
the right to listen, or not to listen while they, not from choice 
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but from necessity, are riding as captives on such public 
conveyances. 


XV. 


Plaintiff further alleges on information and belief that the 
conduct of the defendant Capital Broadcasting Company is 
ultra vires of its charter powers which, by the laws of the 
District of Columbia, the Federal Communications Act, as 
amended, and by the lawful regulations of the defendant 
Federal Communications Commission, are limited to the 
power, duties, and functions of preparing and broadcasting 
programs in the public interest, convenience, or necessity, and 
without the assignment or abandonment of its said duties, or 
any of them, to any other person or concern, including the 
defendants Capital Transit Company and Washington Transit 
Radio, Inc. 


XVI. 

Plaintiff is further informed and believes that the agree¬ 
ments between defendants Capital Transit Company, Wash¬ 
ington Transit Radio, Inc., and Capital Broadcasting Com¬ 
pany, constitute a conspiracy to bring about malfeasance and 
corruption in the administration of the Federal Communica¬ 
tions Act, as amended; and that said conspiracy has been, 
and is, operating through inattention to duty, if not with the 
connivance, of the defendant Federal Communications Com¬ 
mission. 

And plaintiff further alleges on information and belief that 
the conduct of the defendants herein constitutes a conspiracy 
to establish a nation-wide private commercial enterprise 
through the use, misuse, and abuse of licenses issued by the 
defendant Federal Communications Commission, including 
the license issued to the defendant Capital Broadcasting Com¬ 
pany, contrary to the purpose and intent of Congress, as re¬ 
flected by the Federal Communications Act, as amended. 
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xvn. 

Plaintiff alleges that he, as an individual and as representa¬ 
tive of thousands of persons similarly situated and 
8 aggrieved, is entitled, by declaratory judgment of this 
Honorable Court, to have the rights of himself and 
such other persons, and the powers and duties of the defend¬ 
ants, determined and settled; and that he and such other 
persons are entitled to the writ of injunction to restrain the 
defendants from further violating such rights and from ex¬ 
ceeding and abusing the powers and duties of the defendants. 

Wherefore, plaintiff prays: 

1. That process be issued and served on the defendants 
Capital Transit Company, Capital Broadcasting Company, 
Washington Transit Radio, Inc., and Federal Communica¬ 
tions Commission, requiring them and each of them to appear 
herein and answer this complaint. 

2. That this cause be advanced for hearing under and in 
accordance with Rule 57, Federal Rules of Civil Procedure. 

3. That upon final hearing a declaratory judgment be en¬ 
tered herein determining and declaring the acts and conduct 
of the defendants in violation of law; and that injunction 
issue to restrain further violations thereof. 

And for such other and further relief as the nature of the 
case shall require, and to the court shall seem meet. 

* » • * # 

10 Motion of Capital Transit Company 

Capital Transit Company moves the Court to dismiss the 
complaint herein on the grounds that: 

1. The Court lacks jurisdiction over the subject matter of 
the complaint. 

2. The complaint fails to state a claim upon which relief 
can be granted. 

• * • m • 
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11 Motion of Capital Broadcasting Company 

and Washington Transit Radio, Inc. 

Capital Broadcasting Company and Washington Transit 
Radio, Inc. move the Court to dismiss the complaint herein 
on the grounds that: 

1. The Court lacks jurisdiction over the subject matter of 
the complaint. 

2. The complaint fails to state a claim upon which relief 
can be granted. 

***** 

12 Motion of Federal Communications Commission 

Defendant Federal Communications Commission moves the 
Court that the complaint herein be dismissed with respect to 
it on the ground that the Court lacks jurisdiction over the 
subject matter of this action as it pertains to the Federal 
Communications Commission. 


13 Memorandum 

The motions to dismiss filed by each of the four defendants 
are granted. I agree with each of the points raised by the 
defendants except that which asserts lack of jurisdiction be¬ 
cause the complaint fails to allege injury exceeding three 
thousand dollars. That objection is without merit. 

An appropriate order will be signed upon notice. 

/s/ H. A. SCHWEINHAUT 
Judge 

***** 


14 Order Dismissing Complaint 

The Defendant, Capital Transit Company and the De¬ 
fendants, Capital Broadcasting Company and Washington 
Transit Radio, Inc., having moved to dismiss the Complaint 


11 


on the ground that the Court lacks jurisdiction over the 
subject matter of the Complaint and that the Complaint fails 
to state a claim upon which relief can be granted, and the 
Defendant, Federal Communications Commission, having 
moved to dismiss the Complaint as to it on the ground that 
the Court lacks jurisdiction over the subject matter of the 
action as it pertains to said Defendant, Federal Communica¬ 
tions Commission, and after hearing oral argument of all the 
parties, and the Court finding that it is not deprived of juris¬ 
diction by the failure of the Complaint to allege injury ex¬ 
ceeding Three Thousand Dollars, and the Court further 
15 finding each of the other objections to the Complaint 
well taken, it is 

Ordered, Adjudged and Decreed that all the motions filed 
herein to dismiss the Complaint be and they are hereby 
granted and that the Complaint be and it is hereby dismissed. 

H. A. SCHWEINHAUT 
Judge 




BRIEF FOR APPELLEES CAPITAL TRANSIT COMPANY, 
CAPITAL BROADCASTING COMPANY, AND 
WASHINGTON TRANSIT RADIO, INC. 


IN THE 


United States Court of Appeals 


Court 


°f A r/tentc 


Fop. the District of Columbia.Circuit For the J 

of Columbia. C'rcuit 

— ao ‘ 


No. 11,712 



CLERK 


HARRY S. BARGER, Appellant , 


CAPITAL TRANSIT COMPANY, CAPITAL BROAD¬ 
CASTING COMPANY, WASHINGTON 
TRANSIT RADIO, INC., and FED¬ 
ERAL COMMUNICATIONS 
COMMISSION, Appellees. 


Appeal from Order of District Court Dismissing the Complaint 


Edmund L. Jones 
F. Gloyd A WALT 
Samuel O. Clark, Jr. 
Attorneys for Capital 
Transit Company 
Harold D. Cohen 
Attorney for Capital 
Broadcasting Company and 
Washington Transit 
Radio . Inc. 


PrSo^yroksI^Sams^asuncton^^T 




COUNTER STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellees Capital Transit Company, 
Capital Broadcasting Company and Washington Transit 
Radio, Inc., the principal questions presented are: 

I. Whether that part of the complaint which alleged that 
appellee Federal Communications Commission erred in 
dismissing appellant’s protest against the grant of a station 
license was properly dismissed by the District Court on the 
ground that it lacked jurisdiction in view of the provisions 
of Sections 402(a) and (b) of the Communications Act of 
1934, as amended, which give this Court exclusive juris¬ 
diction to review orders of the Commission. 

II. Whether that part of the complaint which alleged 
that appellee Capital Broadcasting System was not operat¬ 
ing in accordance with the terms of its license was properly 
dismissed by the District Court on the ground that the 
Federal Communications Commission has primary juris¬ 
diction of such matters. 

III. Whether that part of the complaint which alleged 
a conspiracy to broadcast radio programs on public vehicles 
was properly dismissed by the District Court on the ground 
that it did not state a claim on which relief could be granted. 

IV. Whether that part of the complaint which alleged 

ultra vires activity on the part of appellee corporations 
was properly dismissed by the District Court on the ground 
that appellant had no standing to complain of the alleged ; 
ultra vires acts. j 
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TRANSIT RADIO. INC. 


COUNTER STATEMENT OF FACTS 

In view of several omissions in the Statement of Case 
in Appellant’s brief, it is believed desirable to restate the 
relevant facts here. 
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The complaint, from the dismissal of which this appeal 
is taken, was filed in the District Court on October 27,1952. 
It alleged that the appellee Capital Broadcasting Company 
(hereinafter called “Broadcasting”), the licensee of sta¬ 
tion WWDC-FM, entered into an agreement in February 
1949 with appellees Washington Transit Radio, Inc. and 
Capital Transit Company (hereinafter called “Transit 
Radio” and “Transit” respectively), whereby the station 
undertook to broadcast such radio programs as would be 
suitable for reception in public vehicles, and that the appel¬ 
lee Transit gave appellee Transit Radio exclusive permis¬ 
sion to install and maintain radio receiving equipment in 
its vehicles for that purpose (Appellant’s App. 3). 

The complaint alleged that the agreement on the part of 
appellee Broadcasting constituted an abandonment of its 
duties as a broadcast licensee and, therefore, violated the 
terms of its license from the appellee Federal Communica¬ 
tions Commission (hereinafter called “Commission”) and 
that, moreover, its conduct thereunder was ultra vires. 
(Appellant’s App. 4, 8) It alleged also that since the appel¬ 
lee Transit was empowered by its charter only to transport 
passengers, the broadcasting of radio programs and the 
production of revenue from radio advertising “constitutes 
an ultra vires act and practice, infringes upon and violates 
the rights of passengers on said defendant’s street cars 
and buses, and deprives them of the right to listen, or not 
to listen while they, not from choice, but from necessity, 
are riding as captives on such public conveyances” (Ap¬ 
pellant’s App. 7-8). 

The complaint alleged further that the appellee Commis¬ 
sion had dismissed a protest filed by Transit Riders Asso¬ 
ciation against such radio programs and radio advertising 
and had also dismissed protests filed by appellant and 
another passenger. The order dismissing the latter pro¬ 
tests was based on the ground that the protestants were not 
parties in interest within the meaning of Section 309(c) 
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of the Communications Act of 1934, as amended (the same 
ground as in the case of Transit Riders Association, Inc. v. 
United States, which was argued before this Court on April 
20,1953), and that, in any event, the protests were not filed 
within the time prescribed by that section. The complaint 
in this action alleged that the order of the Commission was 
in conflict with, and contrary to, previous Commission 
action and was in violation of its own regulations. (Ap¬ 
pellant’s App. 5-6) 

The complaint included an allegation that the agreements 
among the corporate appellees “constitute a conspiracy 
to bring about malfeasance and corruption in the adminis¬ 
tration of the Federal Communications Act, as amended; 
and that said conspiracy has been, and is, operating through 
inattention to duty, if not with the connivance, of the de¬ 
fendant Federal Communications Commission”. It also 
alleged that the appellees’ conduct “constitutes a conspir¬ 
acy to establish a nation-wide private commercial enter¬ 
prise through the use, misuse, and abuse of licenses issued 
by the defendant Federal Communications Commission . .. 
contrary to the purpose and intent of Congress as reflected 
by the Federal Communications Act, as amended.” (Ap. 
pellant’s App. 8) 

On the basis of these several allegations, plaintiff sought 
a declaratory judgment to have the acts and conduct of 
appellees declared in violation of law, and an injunction 
to restrain further violations (Appellant’s App. 9). 

Appellee corporations moved to dismiss the complaint 
as not within the District Court’s jurisdiction and as failing 
to state a claim on which relief could be granted (Appel¬ 
lant’s App. 9-10). On January 29,1953 the District Court, 
after a hearing, granted the motions to dismiss which were 
filed by each of the appellees. In his memorandum opinion 
Judge Schweinhaut stated that he agreed with each of the 
points raised by the defendants, except as to th^t pavt of 
the jurisdictional ground which was based upon the failure 
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of the complaint to allege injury exceeding $3,000. 1 Ac¬ 
cordingly, on February 2, 1953 an order was entered dis¬ 
missing the complaint. (Appellant’s App. 9-11) 

SUMMARY OF ARGUMENT 

The District Court properly dismissed the complaint 
below for lack of jurisdiction. This Court has exclusive 
jurisdiction under Section 402 of the Communications Act 
of 1934, as amended, to review the alleged error on the part 
of appellee Commission in dismissing appellant’s protest. 
Other matters alleged in the complaint were within the 
primary jurisdiction of administrative agencies. The 
District Court had no jurisdiction until appellant ex¬ 
hausted his administrative remedies. 

The complaint was also properly dismissed on the ground 
that it stated no claim on which relief could be granted. 
There were no constitutional, statutory, or common law 
rights of appellant which were invaded by appellees’ con¬ 
duct. Even if the complaint sufficiently alleges that appel¬ 
lees have abused their licenses, created a nuisance, or acted 
ultra vires their charters in broadcasting radio programs 
on public vehicles, governmental authorities are the appro¬ 
priate parties to bring action against them. Appellant has 
no standing to do so. 


ARGUMENT 

I. The District Court Properly Dismissed the Complaint on 
the Ground That it Lacked Jurisdiction 

The gravamen of the complaint below was the failure of 
the appellee Commission to take such action against station 
W WDC-FM as to cause it to discontinue broadcasting radio 


l This particular ground for the dismissal of the complaint is not being 
relied upon by these appellees before this Court. However, we should observe 
that appellant’s contention that he is not required to allege any jurisdictional 
amount simply because he seeks a declaratory judgment (Appellant’s Brief, 
14) is completely untenable. Hock v. 250 Northern Are. Corp., 142 F. 2d 
435 (CA 2); Hardware Mutual Casualty Company v. Schantz, 178 F. 2d 779 
(CA 5). 
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programs to public vehicles. It appears that essentially 
appellant sought review in the District Court of the Com¬ 
mission order which renewed the station license and of the 
order which dismissed his protest against the grant. 

This Court, not the District Court, is the appropriate 
forum for review of the Commission’s action. Section 
402(a) of the Communications Act of 1934, as amended 
(47 U.S.C. 402(a)), provides that any proceeding to enjoin, 
set aside, annul or suspend any order of the Commission, 
except those appealable under Section 402(b), shall be 
brought as prescribed in Public Law 901, 81st Congress, 
Approved December 23,1950. Section 2 of Public Law 901 
(5 U.S.C. 1033) provides that exclusive jurisdiction to 
enjoin, set aside, suspend or determine the validity of all 
final orders of the Commission made reviewable under Sec¬ 
tion 402(a) of the Communications Act of 1934, as amended, 
shall be in the Courts of Appeals. Similarly, Section 402(b) 
(47 U.S.C. 402(b)) provides for appeals to this Court from 
specified decisions and orders of the Commission. 

Whatever doubt there may be as to whether Sec¬ 
tion 402(a) or Section 402(b) is the appropriate route 
for review of a Commission order dismissing a protest, 
it is clear that in either case exclusive jurisdiction is vested 
in a Court of Appeals, which, in this case, means this Court 
since the appellant is a resident of the District of Columbia. 
Therefore, appellant had an adequate and exclusive remedy 
provided by the Communications Act of 1934, as amended, 
to review the order dismissing his protest by petition or 
appeal to this Court. The District Court had no jurisdiction 
of this part of the complaint. Sykes v. Jenny Wren Co. 
84 App. D.C. 379, 78 F. 2d 729, certiorari denied, 296 U.S. 
624; Black River Valley Broadcasts v. McNinch, 69 App. 
D.C. 311, 101 F. 2d 235, certiorari denied, 307 U.S. 623. 

The complaint alleged malfeasance and neglect on the 
part of the appellee Commission which went beyond the 
allegedly erroneous decision on appellant’s protest. To the 
extent that it charged that the Commission improperly per- 
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mitted transitcasting operations by Station WWDC-FM, 
contrary to its license and against the public interest, con¬ 
venience and necessity, the doctrine of primary jurisdiction 
precluded the District Court from entertaining the cause. 
Myers v. Bethlehem Shipbuilding Co., 303 U.S. 41. Primary 
jurisdiction over the operations of appellee Broadcasting 
and, specifically, the determination whether the station was 
being operated in accordance with the terms of its license 
and was serving public interest, has been vested by law in 
the Federal Communications Commission. Federal Com¬ 
munications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134; Bed River Broadcasting Co. v. Federal Com¬ 
munications Commission, 69 App. D.C. 1, 98 F. 2d 282, certi¬ 
orari denied, 305 U.S. 625; Mclntire v. William Perm 
Broadcasting Co., 151 F. 2d 597 (C.A. 3), certiorari denied, 
327 U.S. 779. It does not appear that appellant exhausted 
his administrative remedies before the Federal Communica¬ 
tions Commission in connection with the alleged violations 
by appellee Broadcasting. In any event, Congress provided 
an adequate means of reviewing actions or failures to act 
by the Commission—to wit, by a proceeding or appeal in 
this Court, not in the District Court. 

The complaint below contained the conclusionary allega¬ 
tion, recklessly advanced without attempting to specify any 
underlying grounds, that the appellee Commission partici¬ 
pated “through inattention of duty, if not with . . . con¬ 
nivance’’ in a conspiracy to violate the Communications 
Act. (Appellant’s App. 8). Even if such conspiracy had 
been sufficiently pleaded, it would not have served to confer 
jurisdiction on the District Court in derogation of the 
statutory provisions that actions of the Commission should 
be reviewed exclusively by the Court of Appeals. Cooper 
v. Anderson, 81 App. D.C. 166, 156 F. 2d 564; Hammond v. 
Hull, 76 App. D.C. 301,131 F. 2d 23. As this Court stated 
in the Cooper case: 

“In our view, it makes no difference that appellants 

now argue that the Secretary of Agriculture, the Price 
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Administrator and the Director of Economic Stabiliza¬ 
tion conspired to avoid the standards established by 
Congress for the promulgation of orders affecting 
agricultural commodities. The fact remains that the 
order was obviously issued under the Price Control 
Act, and an attack upon it cannot be entertained by 
other than the specified tribunal.” 

As to the alleged illegal conduct of appellee Transit in 
permitting radio broadcasts on its vehicles, this issue was 
likewise primarily for an administrative agency, the Public 
Utilities Commission of the District of Columbia. D. C. 
Code (1951), Sections 43-303, -403, -1002. The doctrine 
of primary jurisdiction precludes recourse to the District 
Court until the administrative remedies under the public 
utilities laws are exhausted. D. C. Code (1951) Sections 
43-303, -705. The question of radio broadcasts on public 
vehicles was previously before the Public Utilities Com¬ 
mission on complaints of several other passengers. After 
a thorough investigation and public hearing, the Commis¬ 
sion held that the broadcasts were not inconsistent with I 
public convenience and safety but, on the contrary, tended 
to improve the conditions under which the public rides. 
(See Poliak v. Public Utilities Commission, No. 10,177 in : 
this Court, Joint Appendix 120) Unlike appellant in the 
instant case, the passengers intervened before the Public 
Utilities Commission and then appealed to the District 
Court from the adverse order. In this case appellant did 
not attempt to invoke the primary jurisdiction of the Com¬ 
mission or to exhaust his administrative remedies before I 
resorting to the District Court 
The prayer for a declaratory judgment did not enlarge 
the jurisdiction of the District Court. As this Court stated 
in Dodder Metal Furniture Co. v. Warren, 76 App. D. C. 
60, 129 F. 2d 43, certiorari denied, 317 UJ3. 663: 

“The declaratory judgment Act, however, does not 
increase the jurisdiction of the federal courts, in the 
sense that, if a court has not had power over certain 
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subject matter or over certain persons, the declaratory 
judgment Statute does not give it.” 

IL The District Court Properly Dismissed the Complaint for 
Failure to State a Claim on Which Relief Could Be Granted 

The complaint below was fatally defective in that it 
lacked any allegation that a substantive legally protected 
interest of appellant or the class he purported to represent 
was invaded or threatened with invasion by appellees. It 
is elementary that “the touchstone to justiciability is injury 
to a legally protected right”. Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123, 140 (cited in Appel¬ 
lant’s Brief, 16). The right invaded must be a legal one: 
arising out of contract, protected against tortious invasion, 
protected by the Constitution, or founded on a statute. We 
submit that the complaint below did not rest upon any such 
right. 

The only alleged right upon which appellant relied below 
was the “right to listen or not to listen” to radio broad¬ 
casts while necessarily riding on public vehicles. It should 
be noted, incidentally, that at no point did appellant allege 
that he was a passenger on public vehicles. But even if 
such an allegation can be reasonably inferred, it falls short 
of showing the existence of any such private, substantive, 
legally protected interest as would be sufficient to maintain 
this action. 

In Public Utilities Commission of the District of Colum¬ 
bia v. Poliak , 343 U.S. 451, the Supreme Court held that 
neither the broadcasts on public vehicles nor the action of 
the Public Utilities Commission permitting them is pre¬ 
cluded by the Constitution. The Court noted that not only 
was the constitutional argument without merit but also that 
there were no other valid grounds for the passengers’ ob¬ 
jections in that case. The Court stated: “In view of the 
findings and conclusions of the Commission, there can be 
little doubt that, apart from the constitutional questions 
here raised, there is no basis for setting aside the Com¬ 
mission’s decision.” 
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Appellant has not shown that any right created by statute 
or recognized by common law has been invaded by appellees. 
The Civil Rights Statute, 17 Stat. 13, 8 UJ3.C. 47, upon 
which appellant relies (Brief, 11-12) is inapposite. That 
section deals with such rights as equal protection of the 
laws or the privileges and immunities of citizens. Collins 
v. Hardyman, 341 U.S. 651. Nor are such cases as Kovacs 
v. Cooper, 336 U.S. 77 and Saia v. New York, 334 U.S. 558, 
which appellant cites (Brief, 11, 19), in point. There is 
no question here as to the constitutional power of Congress 
to prohibit radio broadcasts on public vehicles if it should 
choose to do so. The fact is that Congress has not pro¬ 
hibited such broadcasts and has not created any rights in 
private individuals to maintain a suit to restrain the serv¬ 
ice. Weeks v. Bareco Oil Co., 125 P. 2d 84 (C.A. 7), cited 
by appellant (Brief, 15) involved a statutory right (15 
U.S.C. 15) to maintain a treble damage action for violation 
of the anti-trust laws. There is no similar civil statutory 
action involved in the instant case. 

The question whether passengers on public vehicles are 
persons “aggrieved’’ or “adversely affected” by the order 
of the appellee Commission granting a renewal of license 
to appellee Broadcasting is now before this Court in Transit 
Riders Association, Inc. v. United States, No. 11,574, supra. 
That question is not involved in the instant case, however, 
since whether or not it is held that passengers have standing 
to protest to the Commission or appeal to this Court, it is 
clear that Congress has not given such persons any statu¬ 
tory right to maintain an action in the District Court. Cf. 
Associated Industries v. Ickes, 134 F. 2d 694 (C.A. 2). 

Appellant contends that radio programs and radio ad¬ 
vertising in street cars and buses constitute an abatable 
nuisance (Appellant’s Brief, 18). It is noteworthy that 
appellant’s complaint does not allege that radio programs 
on streetcars or buses are a nuisance nor that he nor any 
other member of the public was injured or even inconveni¬ 
enced thereby. Assuming arguendo that appellant had 
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alleged a nuisance, the significant question is whether he 
has standing to bring an action to abate. An action for a 
private nuisance has traditionally sought redress for the 
invasion of a person’s interest in the private use or enjoy¬ 
ment of land. American Law Institute, Restatement, Torts, 
Ch. 40, Introduction. This principle was recognized in 
Clinic <& Hospital v. McConnell, Mo. App. , 236 S.W. 
2d 384, 23 A.L.R. 2d 1278 (cited by appellant (Brief, 19)) 
in which the nuisance involved an injury to private prop¬ 
erty. Appellant has not alleged that he has any such 
property interest as would give him standing to abate a 
private nuisance. Likewise, as an individual, appellant 
could sue to restrain a public nuisance only if he had in¬ 
curred damage of a special character, different from the 
injury suffered by the public generally. Appellant has not 
alleged that he has sustained any such special damage which 
would qualify him to maintain this action. Therefore, any 
public nuisance that has been created by appellees would 
be subject to abatement only on motion of the proper gov¬ 
ernmental authorities. 

Basically, the only interest of appellant and the class 
which he purports to represent is their common concern 
that the statute regulating broadcasting practices and 
statutes conferring corporate charters should be properly 
enforced. Appellant overlooks the principle that the vindi¬ 
cation of the public interest in proper law observance and 
enforcement is the function of governmental authorities, 
not of appellant. L. Singer & Sons v. Union Pacific R. Co., 
311 U.S. 295; Perkins v. Lukens Steel Co., 310 TLS. 113; 
Johnson v. Chesapeake & Ohio Ry. Co., 188 F. 2d 458 
(C.A. 4). To the extent that there may have been violations 
of the Communications Act and of the Rules of the Federal 
Communications Commission, it is within the province of 
the Commission to initiate action under Section 312 of the 
Communications Act (47 U.S.C. 312) and of the United 
States Attorney to bring criminal action under Sections 
501 and 502 of that Act (47 U.S.C. 501, 502). Similarly, 
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the United States Attorney, not a private individual, is the 
proper party to bring an appropriate action if there has 
been any ultra vires activity. D. C. Code (1951), Sections 
29-719, 725; United States v. Bar Ass’n of District of Co¬ 
lumbia, App. D.C. , 197 F. 2d 408. Appellant did 
not allege any facts which warranted an assumption by him 
of these official functions. 2 

CONCLUSION 

The District Court lacked jurisdiction of the subject 
matter of the complaint. Moreover, the complaint h^d no 
foundation, in the Constitution, common law or statute, in 
principle or precedent. Therefore, we respectfully submit, 
the order of the District Court which dismissed the com¬ 
plaint was proper and should be affirmed. 

Edmund L. Jones 
Colorado Building, 
Washington, D. C. 

F. Gloyd A WALT 

Samuel 0. Clark, Jr. 

822 Connecticut Avenue, 
Washington, D. C. 
Attorneys for Capital 
Transit Company 

Harold D. Cohen 
1007 King Building, 
Washington, D. C. 

Attorney for Capital 
Broadcasting Company and 
Washington Transit 
Radio, Inc. 


2 It should be noted that the Public Utility Commission of the District of 
Columbia has the power to compel a public utility subject to its jurisdiction 
to conform to the duties imposed by the utility’s charter. D.C. Code (1951) 
Section 43-303. 
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In the opinion of the appellee Federal Communications Com¬ 
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Whether the District Court properly found that it lacked 
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of final orders of the Commission. 
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©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11712 

Harry S. Barger, appellant 

v. 

Capital Transit Company, Capital Broadcasting Company, 
Washington Transit Radio, Inc., and Federal Communi¬ 
cations Commission, appellees 

appeal from order of district court dismissing 

complaint 

BRIEF FOR FEDERAL COMMUNICATIONS COMMISSION 

counterstatement of facts 

In view of the somewhat summary statement of the facts 
contained in appellant’s brief with respect to the proceedings 
before the Federal Communications Commission, it is believed 
desirable to restate these relevant facts here. 

On July 10, 1952, the Federal Communications Commission 
(sometimes hereinafter referred to as the Commission) granted, 
without hearing, the application for renewal of the license of 
FM broadcast station WWDC-FM, Washington, D. C., licensed 
to appellee Capital Broadcasting Company. On August 8, 
1952, Transit Riders Association, Inc., filed a “protest” to this 
grant of renewal of license, and demanded a hearing on the 
renewal application in reliance upon Section 309 (c) of the 
Communications Act of 1934, as amended, 47 U. S. C. 309 (c). 
Section 309 (c) contains a procedure pursuant to which parties 

<m 
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in interest may, within 30 days, protest grants made without 
hearing; if the Commission determines that the protest meets 
the statutory requirements, it must designate the application 
for hearing. 1 On August 20, 1952, the Commission adopted 
a Memorandum Opinion and Order, released August 21, 1952, 
dismissing the protest of Transit Riders Association, Inc., on 
the ground that the protest did not show the protestant to be 
a party in interest (App. 5). 2 

On August 21, 1952, the same day the Commission released 
its Memorandum Opinion and Order dismissing the protest of 
Transit Riders Association, Inc., appellant filed a petition to 
intervene in, and be made a party to, the Transit Riders Asso¬ 
ciation protest. That petition is reproduced in the Appendix 
to this brief, pp. 9-14. 3 On October 23, 1952 the Commission 
dismissed appellant’s petition on the grounds that it had dis¬ 
missed the previous protest in which appellant sought to join 
and that the petition of appellant had not, considered as an 
independent protest, been filed within the 30-day period pre¬ 
scribed by Section 309 (c) (App. 6). 4 A letter was sent to 
appellant informing him of that action (Appendix to this 
brief, p. 14). 3 

This action was filed in- the District Court on October 27, 
1952. On motion filed by the Commission the complaint was 
dismissed as to it for want of jurisdiction by order entered 
February 2,1953 (App. 10-11). 

SUMMARY OF ARGUMENT 

The appellant sought to protest the renewal of license of sta¬ 
tion WWDC-FM before the Commission. His “protest” hav¬ 
ing been dismissed by the Commission, appellant’s exclusive 
remedy to seek review of that action is in a Court of Appeals, 

1 The full text of Section (c) is set out In the Appendix, infra, p. 8. 

a A petition for review of that action is presently pending before this 
Court. Transit Riders Association, Inc. v. United States of America, et cl. 
No. 11574. A fuller discussion of the facts relating to that case is contained 
In the brief of the Commission filed therein. 

* Although they have not formally been made a part of the record in this 
case, the petition and the Commission’s letter, dated October 23, 1952, are 
contained in the Commission’s official files and are available to the public. 

4 In this brief, references to the Joint Appendix to appellant’s brief ap¬ 
pear as (App. — ). 
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pursuant to the provisions of Section 402 of the Communica¬ 
tions Act of 1934, as amended. The suit is accordingly one 
against the United States brought in a manner other than that 
in which the United States has consented to be sued. Under 
such circumstances, an action for a declaratory judgment and 
injunctive relief will not lie in a District Court. The District 
Court properly held that it lacked jurisdiction over the subject 
matter of the action as it pertains to appellee Federal Com¬ 
munications Commission. 

ARGUMENT 

The District Court lacked jurisdiction over the action as it 

pertains to the Federal Communications Commission 

The District Court properly dismissed the complaint as to 
the Commission because that Court lacked jurisdiction over the 
subject matter of the action as it pertains to the Commission. 
The appellant had an adequate and exclusive remedy under 
Section 402 of the Communications Act of 1934, as amended, 
47 U. S. C. 402, to secure review of the Commission’s action. 

It is clear that the gravamen of the complaint, as against 
the Commission, is the allegation that the Commission wrong¬ 
fully dismissed appellant’s petition to intervene and be made 
a party to the protest filed by Transit Riders Association, Inc. 
against the renewal of station WWDC-FM’s license. (See 
Paragraph XII of Complaint, App. 6.) 3 If appellant had not 
first sought relief before the Commission from the alleged im¬ 
proper licensing of station WWDC-FM, the complaint as 
against the Commission would clearly be deficient for failure 
to exhaust appellant’s administrative remedies. Myers v. 
Bethlehem Shipbuilding Co., 303 U. S. 41; Red River Broad¬ 
casting Co. v. Federal Communications Commission, 69 App. 
D. C. 1, 98 F. 2d 282, cert, den., 305 U. S. 625. The appellant 
having pursued the administrative remedy provided by Sec- 

* Although appellant alleges a conspiracy among the other appellees (App. 
S), he does not specifically allege that the Commission is a party to this 
conspiracy. In Paragraph “J” of appellant’s Points and Authorities in 
Opposition to Capital Transit Company’s Motion to Dismiss Complaint, 
filed in the District Court, any intention to make such an allegation is spe¬ 
cifically denied by appellant. 
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tion 309 (c) of the Communications Act of 1934 with respect 
to the matters of alleged illegality in the operation of station 
WWDC-FM set forth in the complaint, the appropriate and 
exclusive forum for seeking review of the final action taken by 
the Commission on appellant’s petition is a United States 
Court of Appeals. 

Section 402 of the Communications Act of 1934, as amended,® 
provides two avenues of review covering all final orders of the 
Commission. Section 402 (b) provides for appeals to this 
Court from certain actions of the Commission specified therein. 
Section 402 (a) provides that any proceeding to enjoin, set 
aside, annul, or suspend any order of the Commission, except 
those appealable under Section 402 (b), shall be brought as 
provided in Public Law 901, Slst Congress, approved De¬ 
cember 29, 1950. Section 2 of Public Law 901 (5 U. S. C. 
1033) provides that exclusive jurisdiction to enjoin, set aside, 
suspend, or to determine the validity of, all final orders of the 
Commission made reviewable in accordance with the provisions 

* Section 402 provides: “Sec. 402. (a) Any proceeding to enjoin, set aside, 
annul, or suspend any order of the Commission under this Act (except 
those appealable under subsection (b) of this section) shall be brought as 
provided by and in the manner prescribed in Public Law 901, Eighty-first 
Congress, approved December 29, 1950. 

“(b) Appeals may be taken from decisions and orders of the Commission 
to the United States Court of Appeals for the District of Columbia in any 
of the following cases: 

“(1) By any applicant for a construction permit or station license, whose 
application is denied by the Commission. 

“(2) By any applicant for the renewal or modification of any such in¬ 
strument of authorization whose application is denied by the Commission. 

“(3) By any party to an application for authority to transfer, assign, 
or dispose of any such instrument of authorization, or any rights thereunder, 
whose application is denied by the Commission. 

“(4) By any applicant for the permit required by section 325 of this Act 
whose application has been denied by the Commission, or by any permittee 
under said section whose permit has been revoked by the Commission. 

“(5) By the holder of any construction permit or station license which 
has been modified or revoked by the Commission. 

“(6) By any other person who is aggrieved or whose interests are ad¬ 
versely affected by any order of the Commission granting or denying any 
application described in paragraphs (1), (2), (3), and (4) hereof. 

“(7) By any person ui>on whom an order to cease and desist has been 
served under section 312 of this Act. 

“(8) By any radio operator whose license has been suspended by the 
Commission.” 


of Section 402 (a) of the Communications Act, shall be in a 
Court of Appeals. 7 The statutory review provided by Section 
402 has consistently been held by this Court to be exclusive 
as against actions brought other than as provided therein. 
Sykes v. Jenny Wren Co., 64 App. D. C. 370, 78 F. 2d 729, 
cert, den., 296 U. S. 624; Black River Valley Broadcasts v. 
McNinch, 69 App. D. C. 311, 101 F. 2d 235, cert, den., 307 
U. S. 623.“ 

This action is also a suit against the United States without 
its consent, since no consent has been given by the United 
States for the Commission to be sued in a District Court. The 
Supreme Court recently reviewed the doctrine of sovereign im¬ 
munity in Larson v. Domestic and Foreign Commerce Corp., 
337 U. S. 682. It there ruled that an action against the sov¬ 
ereign, to which it has not given its consent, will not lie unless 
it be a case where an officer purports to act as an individual, 
or there is an allegation that the statute involved is unconstitu¬ 
tional, or the challenged action is beyond the powers granted 
by statute. None of these exceptions is applicable here, where 
there is no challenge to the constitutionality of the Communica¬ 
tions Act nor any claim that the Commission lacked authority 
to pass upon appellant’s petition. Nor is there any question 
here of jurisdiction lying in the District Court because of the 
complete absence of any other adequate relief, as was the case 
in Bank of America v. Douglas, 70 App. D. C. 221, 105 F. 2d 
100. Appellant could, therefore, not bring this action against 
the Commission in a District Court absent the consent of the 
United States to be sued in that manner. Larson v. Domestic 
and Foreign Commerce Corp., 337 U. S. 682; Fay v. Miller, 87 
U. S. App. D. C. 168. 183 F. 2d 986; Isner v. Interstate Com¬ 
merce Commission, 90 F. Supp. 361 (E. D., Mich.). 

7 The action may be brought under Public Law 001 in the Judicial circuit 
wherein the party resides or has its principal office, or in the United States 
Court of Appeals for the District of Columbia (Section 3, 5 U. S. C. 1034). 

* While there is some question whether review of a dismissal of a protest 
should be under Section 402 (b) or Section 402 (a) (See Memorandum of 
United States of America in Transit Riders Association, Inc. v. United 
States . et at.. No. 11574), that question does not affect the exclusive nature 
of Section 402 as a whole. 
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Nor does the Declaratory Judgment Act, 28 U. S. C. 2201, 9 
create jurisdiction in the District Court over the subject mat¬ 
ter of the instant complaint as it pertains to the Commission. 
For, that Act authorizes the issuance of a declaratory judgment 
only where the Court has jurisdiction over the controversy. 
See Macaulay v. Waterman Steamship Corp., 327 U. S. 540; 
Aetna Life Ins. Co. v. Haworth, 300 U. S. 227. Nothing in the 
Declaratory Judgment Act modifies in any way the provisions 
of Section 402 of the Communications Act giving the Courts of 
Appeals exclusive review jurisdiction over actions taken by the 
Commission. Appellant’s reliance upon Rule 57 of the Federal 
Rules of Civil Procedure, providing that the existence of an¬ 
other adequate remedy does not preclude a judgment for de¬ 
claratory relief, is therefore misplaced. Since the District 
Court had no jurisdiction over the subject matter of this action 
as against the Commission, the new procedural remedy pro¬ 
vided by the Declaratory Judgment Act for cases within that 
Court’s jurisdiction did not expand the jurisdiction itself. 

The Declaratory Judgment Act, therefore, does not confer 
upon a District Court jurisdiction over an action to review an 
order of the Commission which Section 402 and Public Law 
901 confer exclusively upon the Court of Appeals. See Cooper 
v. Anderson, 81 U. S. App. D. C. 166, 156 F. 2d 564; Elliott v. 
American Mfg. Co., 138 F. 2d 678 (C. A. 5). 

Appellant’s proper course would have been initially to file 
timely pleadings before the Commission, and then to seek 
judicial review of any adverse action by the Commission in 
a Court of Appeals pursuant to the provisions of Section 402 
of the Communications Act of 1934, as amended. This sec¬ 
tion provides an exclusive method of review, and the District 
Court properly dismissed the complaint on the ground that 
it lacked jurisdiction of the subject matter of the action as 
it pertains to the Commission. 



*28 U. S. C. 2201 provides: 

“In a case of actual controversy within its jurisdiction, except with re- 
t to Federal taxes, any court of the United States, upon the filing of an 
appropriate pleading, may declare whether or not further relief is or could 
be sought. Any such declaration 'shall have the force and effect of a final 
judgment or decree and shall be reviewable as such." 
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CONCLUSION 

For the foregoing reasons, the order of the District Court dis¬ 
missing the complaint as it pertains to the Federal Communica- 
► tions Commission should be affirmed. 

„ Respectfully submitted. 

Richard A. Solomon, 

Acting General Counsel, 

J. Roger Wollenberg, 

* Assistant General Counsel, 

Daniel R. Ohlbattm, 

k Counsel, 

Attorneys for the Federal 
Communications Commission. 

May 11,1953. 


APPENDIX 


Section 309 (c) of the Communications Act of 1934 . as 
Amended, 47 U. S. C. 309 (c) 

When any instrument of authorization is granted by the 
Commission without a hearing as provided in subsection (a) 
hereof, such grant shall remain subject to protest as herein¬ 
after provided for a period of thirty days. During such thirty- 
day period any party in interest may file a protest under oath 
directed to such grant and request a hearing on said applica¬ 
tion so granted. Any protest so filed shall contain such al¬ 
legations of fact as will show the protestant to be a party in 
interest and shall specify with particularity the facts, matters, 
and things relied upon, but shall not include issues or allega¬ 
tions phrased generally. The Commission shall, within fifteen 
days from the date of the filing of such protest, enter findings 
as to whether such protest meets the foregoing requirements 
and if it so finds the application involved shall be set for 
hearing upon the issues set forth in said protest, together with 
such further specific issues, if any, as may be prescribed by the 
Commission. In any hearing subsequently held upon such ap¬ 
plication all issues specified by the Commission shall be tried 
in the same manner provided in subsection (b) hereof, but 
with respect to all issues set forth in the protest and not spe¬ 
cifically adopted by the Commission, both the burden of pro¬ 
ceeding with the introduction of evidence and the burden of 
proof shall be upon the protestant. The hearing and deter¬ 
mination of cases arising under this subsection shall be ex¬ 
pedited by the Commission and pending hearing and decision 
the effective date of the Commission’s action to which protest is 
made shall be postponed to the effective date of the Commis¬ 
sion's decision after hearing, unless the authorization involved is 
necessary to the maintenance or conduct of an existing service, 
in which event the Commission shall authorize the applicant 
to utilize the facilities or authorization in question pending the 
Commission’s decision after hearing. 

( 8 ) 
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Petition of Appellant to Intervene in Protest of Transit 

Riders Association, Inc. 

Before the Federal Communications Commission 

WASHINGTON, D. C. 

File No. BRH-283 

In Re: Application of Capital Broadcasting Company for 
Renewal of FM Broadcasting License 

petition for leave to intervene in protest of renewal of 
license to radio station wwdc-fm, and for other purposes 

Your petitioner Harry S. Barger, a citizen and resident of 
the District of Columbia and a daily rider in the public con¬ 
veyances of the Capital Transit Company in said District, in 
proper person and on behalf of other citizens and residents of 
the District of Columbia similarly situated, asks leave to in¬ 
tervene and be made a party to the Protest filed herein by the 
Transit Riders Association against the recent renewal by the 
Federal Communications Commission (hereinafter called the 
Commission) of radio station license to Capital Broadcasting 
Company for the further operation of radio station WWDC- 
FM ; and for grounds hereof he says: 

I 

He adopts all pertinent allegations in the Protest of said 
Transit Riders Association, and asks that the same be taken, 
read, and considered as if they were set forth in full herein. 

II 

♦ 

When an application is made for a radio station license, the 
Commission issues first a construction permit under which the 
applicant constructs and equips its proposed station under the 
inspection, supervision, and approval of the Commision; and 
thereafter, almost as matter of course, the Commission issues to 
the applicant a license authorizing the operation of the radio 
station so constructed and equipped, subject to all provisions 
of the Federal Communications Act, 1934, as amended, and in 



10 

keeping with the lawful regulations made by the Commission 
pursuant thereto. 

III 

Petitioner is informed and believes, and therefore alleges, 
that the Communications Act, as amended, and the Commis¬ 
sion’s lawful regulations, contemplate and provide that the 
radio station when so constructed, equipped, and licensed to 
operate, shall and will prepare and broadcast its own programs 
exclusively over the facilities so constructed and installed under 
Commission inspection, supervision, and approval, and will not 
delegate or abandon the licensed station’s right, power, and 
duty in the premises, and will not surrender control to any other 
person or concern in whole or in part. 

IV 

Petitioner charges and alleges that the agreement and under¬ 
standing between Washington Transit Radio, Inc., Capital 
Broadcasting Company (licensee of radio station WWDC- 
FM), Capital Transit Company, Transit Radio, Inc., an Ohio 
corporation as hereinafter alleged, dated on or about February 
26,1949, and on file with the Commission, constitutes an aban¬ 
donment by the Capital Broadcasting Company of the greater 
part of the powers, duties, and functions required to be per¬ 
formed by it under its license from the Commission, that is to 
say, said agreement and understanding amounts to, and is, an 
abandonment by said licensee to other persons and concerns of 
its programming and broadcasting duties and functions, in 
violation of the Communications Act, as amended, and of the 
Commission’s lawful regulations made pursuant thereto. 

V 

That as licensee of said radio station WWDC-FM, said Capi¬ 
tal Broadcasting Company was and is without power to permit 
Transit Radio, Inc., or any other concern, to broadcast or re- 
broadcast radio programs over radio receivers installed in the 
public conveyances of the Capital Transit Company, either as 
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the national sales representative of Capital Broadcasting Com¬ 
pany, or otherwise; and that said Capital Broadcasting Com¬ 
pany is without power to surrender its right and power to be 
paid for all radio broadcasts made over radio station 
WWDC-FM. 

VI 

That Washington Transit Radio, Inc., as a minority stock¬ 
holder of Transit Radio, Inc., an Ohio corporation, has been and 
still is, combining and conspiring with Capital Broadcasting 
Company as the licensee of radio station WWDC-FM, with 
Washington Transit Radio, Inc., with Capital Transit Com¬ 
pany, and with Transit Radio, Inc., of Ohio, to establish and 
promote a new business enterprise, to wit, radio broadcasting on 
public service conveyances throughout the entire United States, 
by and through the use, misuse, and abuse of lawful radio 
station licenses issued by the Commission to concerns other than 
themselves; and that said concerns, and each of them, have 
been, and are, engaged in the schemes of said Transit Radio, 
Inc., of Ohio, for the manufacture, promotion, and sale of radio 
receiving sets designed exclusively for use on transit vehicles 
throughout the Nation, in violation of the Communications 
Act, 1934, as amended, and of the Commission’s lawful regula¬ 
tions made pursuant thereto. 


VII 

Petitioner is informed and believes and therefore alleges that 
in virtue of section 309 (c) of the Communications Act, as 
amended, he and all other citizens of the United States resident 
in the District of Columbia who are aggrieved by the broadcast¬ 
ing and rebroadcasting of radio programs purporting to be those 
of licensed radio station WWDC-FM in the streetcars and buses 
of the Capital Transit Company, are entitled, by intervention 
or otherwise, to protest the licensing and renewal of the license 
of radio station WWDC-FM, and to be heard on such protest 
through the presentation of witnesses, the cross-examination of 
others, or in such proper way and manner as the Commission 
shall determine. 
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VIII 

Petitioner is further informed and believes and therefore 
alleges that his right and the right of others similarly situated 
to protest the license or renewal of license of radio station 
WWDC-FM is not wholly dependent upon the aforesaid sec¬ 
tion of the Communications Act, as amended, but such right 
existed prior thereto, and may be recognized by the Commission 
in its discretion, as was done in the matter of the application of 
the New York News Syndicate’s application for an FM radio 
station license, wherein the Commission permitted the Ameri¬ 
can Jewish Congress, Inc., a private corporation, to, and it did, 
intervene and was made a party in opposition to the said Syndi¬ 
cate’s application, and w r as permitted to, and did, produce ex¬ 
pert and other witnesses of its own, and to cross-examine and 
examine witnesses produced by others; and that, in view of such 
action in the said Syndicate’s case (Commission Docket No. 
6301), the Transit Riders Association and your petitioner are 
entitled to protest the renewal of the license to radio station 
WWDC-FM, and to be heard thereon. 

IX 

Petitioner is further informed and believes and therefore al¬ 
leges that Capital Transit Company is not empowered by its 
charter, directly or indirectly, to engage in the broadcasting or 
rebroadcasting of radio programs in the public conveyances 
operated by it in the District of Columbia, or to receive com¬ 
pensation therefor; that its participation therein, directly or 
otherwise, is ultra vires of its powers, duties, and functions; and 
that the participation in said ultra vires acts by the other con¬ 
cerns hereinbefore mentioned, including particularly the Capi¬ 
tal Broadcasting Company as licensee of radio station 
WWDC-FM, was and is likewise wholly illegal and unauthor¬ 
ized, directly or indirectly. 

X 

The Commission has heretofore announced its policy not to 
permit licensed radio stations, directly or indirectly, so to 
operate as to deprive the listening public of its right and privi- 
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lege to listen or not to listen to radio programs broadcast by 
licensed radio stations; and that policy should govern the Com¬ 
mission in striking down the practice of Capital Broadcasting 
Company and other unlicensed concerns in matters hereinbe- 
k fore mentioned, and in stopping them from forcing persons to 

listen to such illegally broadcast programs while riding as cap¬ 
tives on the conveyances of the Capital Transit Company. 

XI 

The Commission has likewise heretofore announced its policy 
k of not permitting licensed radio stations to abandon any of 

their duties and functions deriving from licenses issued to them 
under the Communications Act, as amended, and to hold such 
licensees to their duties to do their own programing and their 
» own broadcasting, without the intervention or participation of 

f other persons or concerns—indeed, the Commission has held 

that licensed radio stations may not abandon any such duties 
and functions to others. 

Wherefore, the premises considered, petitioner prays that he 
be made a party to the protest of the Transit Riders Associa¬ 
tion, and be granted a hearing thereon; 

* That after hearing on the protest of the Transit Riders As- 

L sociation and of petitioner, the Commission determine that 

Capital Broadcasting Company, licensee of radio station 
WWDC-FM is not operating in compliance with the Com¬ 
munications Act, as amended, and of the Commission’s lawful 
regulations, or of the license issued to it; 

That the Commission lay on the Capital Broadcasting Com- 
r pany a rule to show cause why its license shall not be revoked 

for its failure to comply with the Communications Act and of 
the Commission’s lawful regulations; and 

That upon the hearing of such rule, the Commission cancel 
► and revoke the radio station license issued to Capital Broad¬ 

casting Company to operate radio station WWDC-FM, unless 
it gives positive assurance that the matters and things herein¬ 
before complained of will be stopped, and that the station will 
henceforth be operated in accordance with law and lawful 
regulations. 

* (S) Harry S. Barger, 

* In Proper Person . 
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Harry S. Barger, being first duly sworn, on oath says that 
he has read the foregoing and annexed petition by him sub¬ 
scribed. and knows the contents thereof; that the facts therein 
stated as of his personal knowledge are true; and that those 
stated on information and belief he believes to be true. 

(S) Harry S. Barger. 

Subscribed and sworn to before me this 21st day of August 
1952. 

[seal] (S) Bronson Quaites, 

Notary Public, District of Columbia. 

My commission expires February 14, 1955. 

I hereby certify that on August 21, 1952, I mailed a copy of 
the foregoing and annexed petition by me subscribed and sworn 
to, to the Capital Broadcasting Company, postage prepaid, to 
its post office address in Washington, D. C., namely, 1627 K 
Street, Northwest. 

(S) Harry S. Barger. 

318 Shoreham Building, Washington, D. C. 

Letter of Commission Dismissing Appellant’s Petition 

October 23, 1952. 

Mr. Harry S. Barger, 

318 Shoreham Building, 

Washington, D. C. 

Dear Sir: The Commission has considered your petition, 
filed August 21, 1952, seeking permission to intervene or join 
in the petition of the Transit Riders Association, Inc., which 
protested, under Section 309 (c) of the 1952 Communications 
Act Amendments, the grant without a hearing on July 11,1952, 
of the renewal application of transitcasting station WWDC- 
FM, Washington, D. C. 

On August 20, 1952, the Commission adopted an order, re¬ 
leased August 21, 1952, which dismissed the protest of the 
Transit Riders Association, Inc., because of its failure to meet 
the requirements set out in Section 309 (c) as necessary for the 
filing of such a protest. A copy of this action is enclosed. 
Having dismissed the Association’s protest, it follows that any 
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petition to join in that protest must also be, and it hereby is, 
dismissed. 

It is further noted that your petition, since it was not filed 
within the 30-day limit prescribed by Section 309 (c), cannot 
itself be regarded as a valid protest. 

By direction of the Commission. 

T. J. Slowie, Secretary. 

Enclosure. 
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